ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

March 24, 2004

Ms. Paula A. Jones

General Counsel

Employees Retirement System of Texas
P.O. Box 13207

Austin, Texas 78711-3207

OR2004-2242
Dear Ms. Jones:

You ask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 198228.

The Employees Retirement System of Texas (“ERS”) received a request for “all
documentation, including correspondence, email or memoranda, directed to ERS or its board,
related to participation in the Texas Growth Fund [“TGF”], from its inception to present” and
“the total amount of ERS investment in TGF, amount of returns to date, and fees paid.” You
state that you have released some of the responsive information to the requestor. You claim
that the remaining requested information is excepted from disclosure under sections 552.101,
552.104, and 552.110 of the Government Code. In addition, because you believe the privacy
and/or proprietary rights of TGF and those private entities in which TGF invests (“private
companies”) may be implicated, you notified TGF of the request.! TGF responded by
arguing that the requested information is excepted pursuant to section 552.104 of the
Government Code. TGF also informed us that it provided notice to the private companies
on ERS’s behalf. Four out of the twenty-three private companies which received notice from
TGF under section 552.305 submitted arguments to this office for withholding the requested

! See Gov’t Code § 552.305 (permitting interested third party to submit to attorney general reasons
why requested information should not be released); Open Records Decision No. 542 (1990) (determining that
statutory predecessor to Gov’t Code § 552.305 permits governmental body to rely on interested third party to
raise and explain applicability of exception in Public Information Act in certain circumstances).
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information. You have submitted representative samples of the requested information” and
identify four responsive categories of information that ERS wishes to protect from
disclosure. We have considered all of the asserted exceptions and the submitted comments,
and we have reviewed the submitted information.

Initially, you note that some of the information responsive to this request is the identical
information that was the subject of a previous ruling from this office. In Open Records
Letter No. 2001-2533 (2001), we reviewed a request that ERS received related to ERS
investment in the Texas Growth Fund. You indicate that some of the responsive information
will be withheld or released in accordance with our previous ruling. Assuming that the four
criteria for a “previous determination” established by this office in Open Records Decision
No. 673 (2001) have been met, we conclude that you may rely on our decision in Open
Records Letter No. 2001-2533 (2001) with respect to the information requested in this
instance that was previously ruled upon in that decision.> See Gov’t Code § 552.301(f);
Open Records Decision No. 673 (2001). To the extent that the information requested in this
instance was not the subject of that prior ruling, we will address your arguments.

Section 552.104 excepts from required public disclosure “information that, if released, would
give advantage to a competitor or bidder.” This exception protects a governmental body’s
interests in connection with competitive bidding and in certain other competitive situations.
See Open Records Decision No. 593 (1991) (construing statutory predecessor). This office
has held that a governmental body may seek protection as a competitor in the marketplace
under section 552.104 and avail itself of the “competitive advantage” aspect of this exception
if it can satisfy two criteria. First, the governmental body must demonstrate that it has
specific marketplace interests. Id. at 3. Second, the governmental body must demonstrate
a specific threat of actual or potential harm to its interests in a particular competitive
situation. /d. at 5. Thus, the question of whether the release of particular information will
harm a governmental body’s legitimate interests as a competitor in a marketplace depends
on the sufficiency of the governmental body’s demonstration of the prospect of specific harm
to its marketplace interests in a particular competitive situation. Id. at 10. A general

2 We assume that the representative sample of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach and, therefore, does not authorize the withholding of any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.

3 The four criteria for this type of “previous determination” are 1) the records or information at issue
are precisely the same records or information that were previously submitted to this office pursuant to
section 552.301(e)(1)(D) of the Government Code; 2) the governmental body which received the request for
the records or information is the same governmental body that previously requested and received a ruling from
the attorney general; 3) the attorney general’s prior ruling concluded that the precise records or information are
or are not excepted from disclosure under the Act; and 4) the law, facts, and circumstances on which the prior
attorney general ruling was based have not changed since the issuance of the ruling. See Open Records
Decision No. 673 (2001).
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allegation of a remote possibility of harm is not sufficient. See Open Records Decision
No. 514 at 2 (1988).

You assert that ERS has specific marketplace interests in the information at issue. You state:

ERS is constitutionally responsible for the administration of the investment
of the funds of the system, including investments in the TGF and other
investments permitted in accordance with Article XVI, § 67(a)(1) and
applicable law. ERS is constitutionally authorized to invest in TGF, and is
currently an active participant in TGF.

TGF advises us that TGF is an investment trust created to allow public pension funds and
permanent education funds in Texas to invest in the private equity marketplace. On
November 8, 1988, Texans voted to approve a constitutional amendment that authorized
certain public pension funds and permanent education funds to make private equity
investments through a trust established under Article XVI, Section 70 of the Texas
Constitution. In December 1991, TGF was established through the execution of a
Declaration of Trust executed by the participating public funds. A second Declaration of
Trust was established in 1995, and a third in 1998.

Based on these representations, we conclude that ERS and TGF have demonstrated specific
marketplace interests and may be considered “competitors” in the private marketplace for
purposes of section 552.104. See Open Records Decision No. 593 (1991). Thus, ERS and
TGF may avail themselves of section 552.104 protection for this information, provided ERS
and TGF demonstrate actual or potential harm to their competitive interests if the
information at issue was released to the public.

You list several possible ways in which the release of the submitted information would harm
ERS’s marketplace interests. You state that:

TGF, and ERS through TGF,. . .compete in the private equity marketplace.
Such competition requires complete confidentiality in regard to potential
investment opportunities to achieve success. The responsive information
contains confidential and financial information about the Private Companies
as potential investment opportunities. . . . The disclosure of the detailed
financial information of the Private Companies which is used to evaluate
these Private Companies would completely eliminate the competitive
position of TGF and ERS. The main purpose of ERS’[s] and TGF’[s]
participation in the private equity marketplace investment is to allow them to
capitalize on this confidential information so that they may identify and
invest in sound private investment vehicles thereby maximizing the
investment returns for ERS and TGF. If this confidential information held
by ERS were provided to the entire marketplace, these private investment
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vehicles would lose their “private”status, and all of the information that had
been gathered, interpreted and evaluated on these Private Companies would
become available to any investor. The publication of this confidential
information would destroy the competitive advantage gained through diligent
efforts and capital expenditure of TGF, and of ERS by virtue of its
investment in TGF. . . . To compel the release of this confidential information
by ERS would seriously harm the ability of TGF, ERS and other entities
utilizing TGF to compete for high-quality private investments.

Based on these representations as well as other arguments contained in your brief and in the
brief submitted by TGF, we conclude that ERS and TGF have shown that release of the
submitted information at issue will bring about a specific harm to ERS’s and TGF’s
marketplace interests. Accordingly, ERS may withhold the information that was not
previously ruled upon pursuant to section 552.104 of the Government Code. As our ruling
is dispositive, we do not address any of the other claimed exceptions.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. Ifthe governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

DU -

Debbie K. Lee
Assistant Attorney General
Open Records Division

DKlI/seg
Ref: ID# 198228
Enc. Submitted documents

c: Mr. Luctus Lomax
Austin Chronicle
P.O. Box 49066
Austin, Texas 78765
(w/o enclosures)

Texas Growth Fund

111 Congress Avenue, Suite 2900
Austin, Texas 79701-4098

(w/o enclosures)
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Mr. Gene W. Perry

DISA, Inc.

10750 Hammerly Boulevard
Houston, Texas 77043

(w/o enclosures)

Mr. Patrick L. McMahon
TIMEC _

2315 West Main Street
Baytown, Texas 77520
(w/o enclosures)

Mr. Tom Walsh

First Texas Products
1100 Pendale Road
El Paso, Texas 79907
(w/o enclosures)

Mr. Mark E. Johnson
Omniflight Helicopters, Inc.
4650 Airport Parkway
Addison, Texas 75001

(w/o enclosures)

Mr. Michael Caporale, Jr.

Associated Materials Holdings, Inc.

P.O. Box 2010
Akron, Ohio 44309
(w/o enclosures)

Mr. Dave Scott

Birch Telecom, Inc.

2020 Baltimore

Kansas City, Missouri 64108
(w/o enclosures)

Mr. Randle Richardson

Community Education Partners, Inc.

2636 Elm Hill Pike, Suite 500
Nashville, Tennessee 37214
(w/o enclosures)

Mr. Dan Duffy

ePartners Holding Corporation

1304 West Walnut Hill Lane, Suite 300
Irving, Texas 75038

(w/o enclosures)

Mr. Brent Warrington
FundsXpress, Inc.
11950 Jollyville Road
Austin, Texas 78759
(w/o enclosures)

Mr. Britt Kaufman
Hart InterCivic, Inc.
15500 Wells Port
Austin, Texas 78728
(w/o enclosures)

Mr. Steve Galasso

NetSpend Corporation

501 Congress Avenue, Suite 18
Austin, Texas 78701

(w/o enclosures)

Mr. Gary Bullock

Southem Star Concrete, Inc.

8505 Freeport Parkway, Suite 200
Irving, Texas 75063

(w/o enclosures)

Mr. Brian Smoker

Stellar Event & Presentation Resources, Inc.
11811 North Freeway, Suite 380

Houston, Texas 77060

(w/o enclosures)

Mr. Ron Dansby

Coastal Towing, Inc.

24900 Pitkin Drive, Suite 155
Spring, Texas 77286

(w/o enclosures)
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Mr. Bob Weber

ENSR International Corp.

2 Technology Park Drive

Westford, Massachusetts 01886-3140
(w/o enclosures)

Mr. Ike Thomas
Turfgrass America, Inc.
911 East Highway 377
Granbury, Texas 76048
(w/o enclosures)

Mr. Dan Ginzel
Equicom, Inc.

P.O. Box 3069
Bryan, Texas 77805
(w/o enclosures)

Mr. Lawrence Wesneski
HBW Holdings, Inc.

13355 Noel Road, Suite 1650
Dallas, Texas 75240

(w/o enclosures)

Mr. Jerry Loughren

The Lofland Company

2920 North Stemmons Freeway
Dallas, Texas 75247

(w/o enclosures)

Mr. Mark Samuel
HealthAnswers, Inc.

1140 Welsh Road, Suite 100
North Wales, Pennsylvania 19454
(w/o enclosures)

Mr. John Likovich
Sterling Foods, Inc.

1075 Arion Parkway

San Antonio, Texas 78216
(w/o enclosures)

Mr. Donald Patteson

Sovereign Business Forms, Inc.
10500 Richmond Avenue, Suite 210
Houston, Texas 77042

(w/o enclosures)

Mr. Gerald Bennett

Total Safety, Inc.

11111 Wilcrest Green Drive, Suite 425
Houston, Texas 77042

(w/o enclosures)





